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Introduction
Increasingly, scientists and policymakers are finding a connection between food choices --particularly meat --- and climate change. Some foods, such as beef, appear to be much higher
contributors to greenhouse gas emissions than others. This is caused by the way food is grown, the way it
is prepared, and the way it is transported. And coincident with the fact that some foods are greater
contributors to climate change is the fact that the federal government buys huge amounts of food. In
federal cafeterias, schools, prisons, and the military, the government supplies the American people with
food. Thus, given the link between certain foods and climate change, the government can help combat
climate change by building environmentally conscious policies into its food purchasing procedures.
There are several ways citizens can try to ensure that these procedures are created. The first is a
litigation strategy: Claiming that the federal government is violating procurement procedures that are
already in place. The second is a rulemaking strategy: Requesting that federal agencies put affirmative
policies in place that require food procurers to consider the effects on the environment. The third is a
NEPA strategy: Attempting to require federal agencies to prepare Environmental Impact Statements for
their procurement decisions. And finally, fourth is a legislative strategy: Asking legislators to draft --- or
amend --- legislation that would require environmental considerations be placed into food procurement
procedures. The technical aspects of each strategy, as well as the policy implications of each, are
discussed in this paper.
I. Food and Climate Change

In 2006, the Food and Agricultural Organization of the United Nations (FAO) released a report
that found that livestock was a major contributor to climate change.1 Livestock contributes a whopping
18% of total anthropogenic greenhouse gas (GHG) emissions that are produced by energy, industry,
waste, land use, land use change and forestry, and agriculture.2 That is more than the GHGs produced by
the transportation industry.3 The carbon generated by the livestock industry comes from the fossil fuels
burned to create fertilizers for feed, methane from fertilizers and manure, the land use change required to
produce feed and grazing, land degradation, fossil fuels used during feed production, and fossil fuels used
producing and transporting animal products.4
The FAO’s findings are mirrored by other studies. A study by the World Resources Institute
(WRI) found that agriculture accounted for approximately 15% of world GHGs,5 while transportation
accounted for approximately 14%.6 The WRI found those figures to come from, in order of most to least
significance, energy-related emissions, rice, enteric fermentation, soils, and other sources.7
While the above studies were done on a global scale, agriculture is also a significant source of
GHGs within the United States. The EPA estimates that agriculture accounts for somewhere between 6.4
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and 7.4% of GHGs in the United States.8 The figure is lower in the United States than the rest of the
globe because the United States has higher levels of other emitters, such as transportation.9
Not all agriculture or livestock is created equal when it comes to GHGs. Beef emits far more
CO2 per pound than shrimp, which emits far more CO2 per pound than fish, which emits far more CO2 per
pound than chicken.10 Measuring GHGs per calorie, or some other similar method, may be a more
accurate way to identify how much bang an eater is getting for her environmental buck.11
The federal government purchases a significant portion of the agricultural products in the United
States. The government feeds schoolchildren, federal inmates, federal employees, and military personnel,
among others.12 There are approximately 53.2 million schoolchildren in the United States,13 and over
200,000 federal inmates in United States prisons.14 The United States also employs approximately 2.0
million employees, excluding the Postal Service or the military.15 The Postal Service employs 656,000
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people full-time,16 and the United States military currently has 1,418,542 personnel.17 Given that the
United States population in 2009 was approximately 305 million,18 that means that the federal
government feeds approximately 18.8% of the United States population anywhere from one to three times
a day. Thus, the government’s food procurement decisions may have a substantial impact on the
environment. Consider the fact that food decisions rival transportation as one of the greatest contributors
to climate change: If we could easily reduce the amount that 20% of the U.S. population drives a day,
wouldn’t we?
Forcing government buyers to consider the “GHGs per calorie” (or other similar measures) when
making procurement decisions could ensure that meal recipients are consuming nutritionally adequate
food while still lessening their impact on the environment. After all, low- and no-meat diets can still be
nutritionally sound, and completely adequate sources of protein,19 as well as iron.20
Numerous studies have determined that a vegetarian diet is not only not harmful, but may even
carry certain health benefits.21

Those benefits include lower levels of cholesterol and saturated fat, lower

body mass indices and blood pressure, and decreased rates of ischemic heart disease, hypertension, type 2
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diabetes, prostate cancer, lung cancer, atonic constipation, gallstones, alcoholism, and colon cancer.22
Vegetarians may also have lower mortality rates than nonvegetarians.23 In fact, “[i]t is the position of the
American Dietetic Association and Dietitians of Canada that appropriately planned vegetarian diets are
healthful, nutritionally adequate, and provide health benefits in the prevention and treatment of certain
diseases.”24 That recommendation, which was based on a review of the scientific literature, also
concluded that a vegetarian diet was appropriate for all stages of life, including childhood and
adolescence.25
Changing the procurement patterns of federal agencies has several strong policy benefits.26 For
one thing, it provides a clear signal to government suppliers that they are more likely to get government
contracts if they engage in environmentally sustainable practices. Since the government is a large buyer,
the effects of this benefit should be significant. Similarly, the policy should also stimulate innovation to
the extent that suppliers compete with each other to provide the most environmentally-friendly product
possible.
The signal to the market will be clearest if the government standard is firm, and enforceable by
citizen suits. There are a number of ways such a standard could be created. For instance, it could say that
federal agencies are not allowed to buy food that result in more than x units of GHG emissions. Or, it
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could create a sliding scale of price versus environmental friendliness, with both receiving points that
tally to determine the winning bidder. Whatever the mechanism, it should be clear, and enforceable.
The policy also should be relatively cost-effective. As noted above, there are ways that the
government can take cost, as well as climate change, into account when making food procurement
decisions. Additionally, low-GHG protein sources like chicken may actually be less expensive than highGHG protein sources like beef. It is true that this proposal may carry transaction costs in the form of
informational requirements. Those costs will likely fall on potential bidders. Bidders already swallow
some reporting costs when applying to government contractors. Although the full extent of those costs
cannot be determined without more factual information, it is unlikely to be prohibitively expensive. And
those costs should not prevent small businesses from getting government contracts, because some
government procurement procedures already give a preference to small business bidders.27
Finally, because the proposed policy is based around the ends --- buy the product that contributes
the least to climate change --- rather than the means, it is also relatively flexible. If information arises that
a new type of protein, or protein production, is particularly environmentally-friendly, government buyers
should easily be able to respond accordingly.

II. Regulatory Framework
A regulation that forces or encourages the consideration of environmental issues when making
food purchasing decisions needn’t be created out of whole cloth. The federal government already has
many regulations governing its procurement decisions. Perhaps the most all-encompassing is the Federal
Acquisition Regulations (FAR).28 FAR is used by federal agencies to make purchasing decisions.29
27

See Part II.
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Federal Acquisition Regulations, 48 C.F.R. § 1 (2009).
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U.S. Gen. Servs. Admin., Federal Acquisition Regulation (FAR), at
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Oct. 19, 2009).
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FAR already mandates that agencies take some environmental considerations into account when
making acquisition decisions. Section 23.703(a) requires agencies to “[I]mplement cost-effective
contracting preference programs promoting . . . the acquisition of environmentally preferable products
and services.”30 Energy-efficiency and water conservation are listed as specific environmental goals,
although climate change is not.31 Additionally, § 23.703(b) mandates that agencies employ acquisition
strategies that implement various environmental objectives, including “maximize[ing] the utilization of
environmentally preferable products and services (based on EPA-issued guidance),”32 “promot[ing] the
use of nonhazardous . . . materials,”33 and “realiz[ing] life-cycle cost savings.”34 Section 23.7 does not
specifically mention the acquisition of food, although other sections of FAR do.35
Other regulations dictate additional acquisitions guidelines for specific areas of government. For
instance, the Richard B. Russell National School Lunch Act36 and the Child Nutrition Act of 196637
lay out requirements for school lunches and breakfasts.
The primary purpose of the Richard B. Russell National School Lunch Act was to establish the
free and reduced lunch program funded by the federal government, and run by the states.38 However, the
Act also provides for the federal government to give funds to the states “to promote nutrition in food
service programs.”39 The Secretary of Agriculture also has direct funds available “for direct expenditure .
30

48 C.F.R. § 23.703(a).
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Id.
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48 C.F.R. § 23.703(b)(1).
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48 C.F.R. § 23.703(b)(4).
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48 C.F.R. § 23.703(b)(5).

35

See, e.g., 48 C.F.R. § 32.903 (discussing payment protocol for meat food products).
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Richard B. Russell National School Lunch Act, 42 U.S.C. § 1751 (2009).
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Child Nutrition Act of 1966, 42 U.S.C. § 1771 (2009).
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42 U.S.C. § 1753.
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42 U.S.C. § 1754(a).
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. . for agricultural commodities and other foods to be distributed among the States and schools and service
institutions participating in the food service programs” under both this Act and the Child Nutrition Act of
1996.40 The Secretary must also deliver to the State commodities for the school lunch program, and must
“give special emphasis to high protein foods, meat, and meat alternates (which may include domestic
seafood commodities and their products).”41 The amount of donated foods will be substantial, as at least
75% of assistance given to the states must be “in the form of donated foods for the school lunch
program.”42 When making purchases, the Secretary cannot restrict participation of local producers, unless
it will be advantageous to the food service programs authorized by this Act and the Child Nutrition Act.43
The Secretary of Agriculture must prescribe minimum nutritional requirements to be met by
school lunches.44 The only statutorily required nutritional requirement is that schools offer fluid milk or a
designated substitute.45 The nutritional requirements must also reflect the Dietary Guidelines for
Americans, a report that is published every five years which lays out nutritional guidelines to be promoted
by federal agencies carrying out food or nutrition programs.46 The 2005 Dietary Guidelines state that they
are “applicable to the food preferences of . . . vegetarians.”47 The Guidelines contain a section on
accommodating the vegetarian diet which states that “[v]egetarians of all types can achieve recommended
nutrient intakes through careful selection of foods.”48
40
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41
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42
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The School Lunch Act does have some environmentally-friendly practices. For instance, it states
that the Secretary shall encourage schools receiving funds from either this Act or the Child Nutrition Act
to purchase locally grown foods.49 The Act also reflects other policy goals, such as requiring the school
to purchase, to the extent possible, domestic commodities.50
The Child Nutrition Act of 1966 was designed to help the states meet the nutritional needs of
children.51 The program established the School Breakfast Program, a complement to the school lunch
program.52 As with the Richard B. Russell National School Lunch Act, the Secretary of Agriculture is
charged with creating minimal nutritional requirements for the Act.53 Additionally, schools must, to the
extent practicable, use foods that either the Secretary has designated as “in abundance,” or foods donated
by the Secretary.54
The Act also establishes a special supplemental nutrition program for women, infants, and
children, designed to provide nutritional information and food for disadvantaged women and their young
children.55 In conjunction with that program, the Secretary of Agriculture must provide “supplemental
foods” that will be made available to participants.56 The foods selected will “reflect nutrition science,
public health concerns, and cultural eating patterns.”57
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The Justice Acquisition Regulations (JAR) describe procurement procedures for the
Department of Justice (including the Federal Bureau of Prisons).58 The regulations are intended to
supplement, not replace, FAR.59 The guidelines recommend that buyers procure recycled60 and
recovered61 materials, in compliance with EPA guidelines, but do not contain any other environmental
requirements.
The Bureau of Prisons Acquisition Policy (BPAP)62 governs procurement for the Federal
Bureau of Prisons.63 It is intended to supplement JAR and FAR.64 Like FAR, BPAP has specific
regulations governing environmentally preferable products. BPAP also contains provisions on acquiring
recycled material65 and recovered materials,66 but again does not contain any other environmental
language.
The Department of Defense’s procurement decisions are governed by the Defense Federal
Acquisition Regulation Supplement (DFARS), which supplements FAR.67 DFARS is allowed to
deviate from FAR when the Department of Defense is contracting with NATO countries or other allies
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Justice Acquisition Regulations, 48 C.F.R. § 2801.
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48 C.F.R. § 2801.101.

60

48 C.F.R. § 2823.404-70.
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48 C.F.R. § 2823.403.
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Federal Bureau of Prisons, Dep’t of Justice, Federal Bureau of Prisons Acquisition Policy, May 19, 2004, at
http://www.bop.gov/policy/progstat/4100_004.pdf.
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Federal Bureau of Prisons, Dep’t of Justice, Acquisition Regulations, at
http://www.bop.gov/business/acquisition.jsp (last visited Nov. 22, 2009) [hereinafter BPAP].
64

Id. at 1.101(a).
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Id. at 23.403.
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Defense Federal Acquisition Regulation Supplement, 48 C.F.R. § 201.104 (2009); 48 C.F.R. § 201.3.
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that will not agree to the standard FAR clauses.68 Senior procurement executives from the Air Force,
Army, and Navy may also approve further deviations from FAR if they do not significantly affect internal
operating procedures, have a significant cost or administrative impact, or diminish preference for small
businesses.69 The deviations also may not extend to other statutory requirements, or requirements
imposed by other agencies (such as the Department of Labor).70 No discussion is made on the allowable
environmental impact of deviations. While sections of DFARS are reserved for contracting for
environmentally preferable products and services, and other environmental provisions, there is no DFARS
text on the matter.71

III. Options: Feasibility of Various Strategies
There are a number of ways to try to get agencies to consider the climate-change implications of
food procurement decisions. Arguably, several of the FAR provisions already could apply to climate
change and food products, in which case the Secretary of Agriculture (charged with buying food for
schools), the Federal Bureau of Prisons, and the Department of Defense (charged with providing food for
the military) could be sued for failure to follow FAR. A suit would be made under the Administrative
Procedure Act (APA), under the theory that the various agencies were behaving arbitrarily and
capriciously “or otherwise not in accordance with the law”72 by not following the procurement statutes.
Plaintiffs could argue that GHG-intensive products are not “nonhazardous,” because they could bring
about climate change. 73 Similarly, plaintiffs could argue that the life-cycle costs of GHG-intensive foods
68

48 C.F.R. § 201.403(2)(ii).

69

Id.

70

48 C.F.R. § 201.403(2)(ii)(D).
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See, e.g., 48 C.F.R. § 223.7.
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Administrative Procedure Act, 5 U.S.C. § 706(2)(A).

73

See 48 C.F.R. § 23.703(b)(4).
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include costs to the environment in the form of climate change. 74 One could also argue that the
procurement of high GHG-foods does not constitute an “environmentally preferable product.” 75
A litigation strategy based on that approach would be unlikely to succeed. For one thing, even
getting a court to hear the case would be very difficult. Actions against the government, including
administrative agencies, must be brought within six years of the injury.76 Almost all of the statutes and
policies at issues here were issued more than six years ago: the Federal Acquisition Regulations were
issued in 1974,77 the Richard B. Russell National School Lunch Act in 1946,78 the Child Nutrition Act of
1966 in 1966,79 the Department of Justice Acquisition Regulations in 1985,80 and the Defense Federal
Acquisition Regulation Supplement in 1984.81 The one exception is the Bureau of Prisons Acquisition
Policy, which was adopted on May 19, 2004,82 and thus narrowly avoids the statute of limitations cutoff.
Plaintiffs could attempt to argue here that the harm was not an agency action, but rather agency
inaction (or failure to follow the statute), which has continued to persist and thus should not be barred by
the statute of limitations. A similar claim was made in West Virginia Highlands Conservancy v. Johnson,
in which plaintiffs alleged that Environmental Protection Agency failed to “study and report the
environmental effects of coal mining and beneficiation waste” in contravention of a Congressional

74

See 48 C.F.R. § 23.703(b)(5).

75

See 48 C.F.R. § 23.703(b)(1).
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28 U.S.C. § 2401(a).
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Office of Federal Procurement Policy Act of 1974, Pub. L. 93-400.
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Richard B. Russell National School Lunch Act, 79 Pub. L. 396, 60 Stat. 230.

79

Pub. L. 69-642.

80

50 Fed. Reg. 4450 (Jan. 30, 1985).

81

49 Fed. Reg. 11302.
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BPAP, supra note 63.
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directive. 83 According to the plaintiffs, each day “the agency continues to flout its regulatory obligations
. . . a fresh violation has occurred.”84 Unfortunately, the court did not accept the plaintiffs’ theory, and
stated that the claim was time barred (the court did indicate that “plaintiffs are free to ask the D.C. Circuit
to reconsider its case law,” but at this time the lower court’s opinion remains binding).85
If the plaintiffs were not barred by the statute of limitations, they would next need to prove that
they had standing to bring the case. Standing arguments that rely on climate change as the “concrete and
particularized harm” have met mixed success in the courtroom. Plaintiffs in Massachusetts v. EPA did
bring a successful standing claim based on climate change.86 But the D.C. Circuit later said in Center for
Biological Diversity v. Dep’t of Interior that Massachusetts v. EPA did not give citizens standing to sue
on the merits of climate change, but only gave them procedural standing.87 Thus, while plaintiffs might
try to allege a harm in climate change, it would be unlikely that the case would be allowed to go forward
merely on the grounds that the statute failed to protect the plaintiffs against climate change.
If the plaintiffs were able to demonstrate an injury in fact, another hurdle to pass would be
demonstrating that the plaintiffs’ injuries were within the “zone of interests” protected by the statute,
which is a requisite for standing.88 The “zone of interest” requirement is not based in the Constitution,
but is instead a prudential standing requirement.89 The Supreme Court has stated that the “zone of

83

540 F.Supp.2d 125, 137--38 (D.D.C. 2008).

84

Id. at 139.

85

Id. at 143.
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549 U.S. 497 (2007).
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563 F.3d 466 (D.C. Cir. 2009). A case brought against federal agencies would almost certainly be brought in the
D.C. district courts.
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See, e.g., Ass’n of Data Processing Service Orgs., Inc. v. Camp, 397 U.S. 150 (1970).
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Clarke v. Securities Indus. Ass’n, 479 U.S. 388 (1987); Valley Forge Christian College v. Ams. United for
Separation of Church & State, 454 U.S. 464 (1982).
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interests” test is most relevant in suits reviewing agency decisions under the APA.90 Here, all of the
procurement statutes state either a desire to ensure honest and open procurements, or in the case of the
Richard B. Russell National School Lunch Act and the Child Nutrition Act of 1966, to ensure children
receive adequate and nutritious meals. On its face then environmental plaintiffs would not be within the
zone of interests contemplated by the statute. However, with the exception of the School Lunch Act,
almost all of the statutes contain a provision ensuring environmental best practices.91 Thus, it is possible
that plaintiffs could argue that the statutes were also intended to protect citizens who had an interest in
procurement decisions being made in an environmentally friendly manner. This reading is reinforced by
National Credit Union Administration v. First National Bank & Trust Co., in which the Court said that
plaintiffs need only demonstrate that a statute “arguably” protects their interests.92
Plaintiffs may also try to argue that their injury is based not on climate change, but on some other
harm. For instance, vegetarian inmates in federal prisons might argue that they are being forced to
consume meat, and that were the various procurement measures being properly followed, they would not
be forced to do so. (For the purposes of this discussion, we will leave aside factual considerations of
whether such a scenario exists in federal prisons, or schools, or federal cafeterias, or any other place
where governmental procurement is taking place).93
The difficulty in such a case would be getting a court to accept that the plaintiffs’ injuries were
within the zone of interests protected by the statute. The problem is that, as noted above, all of the
procurement statutes state either a desire to ensure honest and open procurements, or to ensure children

90

Clark, 479 U.S. at 400 n. 16 (“The principal cases in which the zone of interests test has been applied are those
involving claims under the APA and the test is most usefully understood as a gloss on the meaning of § 702.”).
91

See Part II.
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522 U.S. 479 (1998).
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Evidence indicates that at least military personnel are able to get vegetarian meals upon request. See U.S. Army
Natick, Vegetarian Meals in the Meal, Ready-to-Eat (2007), at
http://nsrdec.natick.army.mil/media/fact/food/Vegetarian.pdf.
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receive adequate and nutritious meals. A plaintiff’s best argument would then be that vegetarian
schoolchildren will not eat the meat they are provided, and thus if they are not provided with a meat
alternative they will not be able to get a nutritious meal. That is a realistic problem, as the American
Dietetic Association has asserted that “[f]ew public schools regularly feature vegetarian menu items.
School lunches are not adequate for vegans even when some vegan options are available because soymilk
can only be served as a part of school lunch in cases of documented lactose intolerance.”94 The problem
is that then a plaintiff would be able to bring a challenge to the School Lunch Act, not to FAR (which is
still not within their zone of interests).
A related problem is that even if the plaintiffs’ interests are within the zone of interests
contemplated by FAR, redressability is not guaranteed. The Supreme Court has said that in order to
satisfy standing requirements, a plaintiff’s injury must be “fairly traceable to the defendant’s allegedly
unlawful conduct and likely to be redressed by the requested relief.”95 That is less than certain here. The
main problem is that this paper’s proposal is not to eliminate meat from government meals, but rather to
ensure the government considers the climate change consequences of its actions when making food
procurement decisions. As a result, the protein selected might simply be chicken, instead of beef, which
would not satisfy a vegetarian’s injury.96
Even if the plaintiffs did pass the standing hurdle, success in the case would be unlikely. While
informal adjudications, such as procurement decisions, are not entitled to the highly deferential
“Chevron” standard,97 it is still entitled to some deference. The amount of deference varies with the

94

American Dietetic Ass’n, supra note 19, at 750.

95

Allen v. Wright, 468 U.S. 737, 751 (1984).
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Soybean growers would be able to satisfy redressability concerns if they brought a claim under the procurement
statutes, since increased attention to food’s environmental impact would likely increase sales of tofu. However,
because soybean growers are almost certainly not within the zone of interest of any of the relevant statutes, such
they are highly unlikely to be granted standing.
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United States v. Mead, 533 U.S. 218 (2001).
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degree of the agency’s care, consistency, formality, and relative expertness, and persuasiveness of the
agency’s position.98
The “hazardous” argument will lose almost instantly, since hazardous items are specifically listed
under 48 C.F.R. § 23.301, and greenhouse gases (and food, for that matter) are not on the list. The other
claims are more plausible, but still unlikely to succeed. The Skidmore factors cut both ways here. While
the agencies could be considered “experts” in buying for their respective entities, the fact that they did not
write FAR suggests they are not experts in the legislation (which cuts against agency deference). Each
purchasing decision is relatively formal, since it must comply with several procedural steps in both FAR
and the more specific regulations enacted by each group (suggesting more agency deference). The
agency’s likely position is also fairly persuasive, since there is no evidence Congress intended the terms
of FAR to apply to climate change. Thus, a plaintiff is unlikely to succeed in a claim against the
respective agencies for not following FAR.
Another option is for plaintiffs to petition the agencies to amend their rules to specifically
consider the GHG-intensity of various food products when making procurement decisions. There are a
number of agencies that could review such a rulemaking petition: The U.S. General Services
Administration, to amend FAR; the Department of Agriculture, for the Secretary to consider when
making food and menu decisions under the Richard B. Russell National School Lunch and Child
Nutrition Acts; the Department of Justice, to amend JAR; the Federal Bureau of Prisons, to amend BPAP;
and the Department of Defense to amend DFARS (the Department of Defense would also need to state
under 48 C.F.R. § 201.403(2)(ii) that deviations from DFARS are not permissible if they diminish the
preferences for environmental goals, just as they currently do for small businesses).99
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If the plaintiffs did decide to pursue a rulemaking petition, which they could submit under the
APA, they would need to be prepared to wait a long time before receiving an answer. While it is possible
that an agency would decide the rulemaking petition quickly, it might also remain silent on the matter.
Under the APA, courts can “compel agency action unlawfully withheld or unreasonably
delayed.”100 D.C. courts employ a five-part test to determine whether an agency’s delay is unreasonable:
“(1) the time agencies take to make decisions must be governed by a ‘rule of reason;’ (2) where Congress
has provided a timetable or other indication of the speed with which it expects the agency to proceed in
the enabling statute, that statutory scheme may supply content for this rule of reason; (3) delays that might
be reasonable in the sphere of economic regulation are less tolerable when human health and welfare are
at stake; (4) the court should consider the effect of expediting delayed action on agency activities of a
higher or competing priority; [and] (5) the court should also take into account the nature and extent of the
interests prejudiced by delay.”101 Courts typically find a delay of at least five years to be unreasonable.102
Courts often analyze factors (1) and (2) in conjunction with each other.103 If the statute in
question contains no express timetable for rulemaking petitions, courts have allowed a statute’s
underlying policies to inform whether the delay is reasonable.104 Here, the underlying goals of the
statutes---to ensure honest procurement---do not argue for a quicker-than-normal decision.
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Courts have sometimes found that a danger to human health shortens the amount of delay that is
reasonable.105 Plaintiffs could argue that the absence of a specific food procurement rule increases the
risk of climate change, which will contribute to degraded human health. However, a court is unlikely to
find such an argument persuasive. Courts that have been influenced by the “human health” argument
were typically facing more immediate risks to human health, such as a chemical that was known to be
hazardous.106 Since the risk to human health is slightly more attenuated here, a court is unlikely to be
convinced by that argument.
Finally, courts will look to whether the agency has any higher priorities to attend to.107 For at
least some of the involved agecnies, that factor will likely hurt the plaintiffs’ chances of success.
Certainly the Department of Defense has very import priorities, which a court is likely to be persuaded
by. Likewise, the Department of Justice and the Federal Bureau of Prisons could make a compelling
argument that they have other priorities tied to keeping citizens safe. And the Department of Agriculture
has many important priorities, including ensuring the nation receives safe and nutritious food. The
plaintiffs’ best bet will be to focus on the General Services Administration, since the GSA’s other
priorities revolve around contracting and procurement, which is arguably not more important than a
procurement policy designed to help avert climate change.
If the agencies responded to the rulemaking petition by denying the petition, the plaintiffs would
likely have little recourse. There is almost certainly nothing in any of the procurement statutes that
requires the agencies to accept the rulemaking petition in question. Instead, the plaintiffs would need to
argue that the denial of rulemaking violated the APA. The APA mandates that a reviewing court will
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“hold unlawful and set aside agency action, findings, and conclusions found to be . . . arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with the law.”108
It is often difficult to succeed in an “arbitrary and capricious” claim. Typically, agencies are
afforded a high level of deference.109 Still, agencies must “examine the relevant data and articulate a
satisfactory explanation for its action including a rational connection between the facts found and the
choice made.”110 Whether or not plaintiffs could win an arbitrary and capricious claim depends on what
arguments the various agencies advance to deny the rulemaking petition.
A claim under the National Environmental Protection Act (NEPA)111 might have more success.
NEPA states that government agencies must prepare an Environmental Impact Statement (EIS) for “major
Federal actions significantly affecting the quality of the human environment.”112 Here, plaintiffs could
argue that the agencies’ procurement policies constitute a major Federal action that significantly affects
the quality of the human environment.
The first hurdle plaintiffs would need to cross is the statute of limitations. As mentioned earlier,
plaintiffs are typically barred from commencing civil actions against the United States after six years.113
Unfortunately, as noted above, with the exception of the Bureau of Prisons Acquisition Policy, almost all
of the statutes and policies at issues here were issued more than six years ago.
Even though the statute of limitations for most of these statutes have passed, there may still be a
way to compel agencies to complete EISs. Agencies must prepare supplemental EISs if they make
substantial (and environmentally relevant) changes to the proposed action, or if there are “significant new
108
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circumstances or information relevant to environmental concerns and bearing on the proposed action or
its impacts.”114 Even if the original review is barred by the statute of limitations, the required supplement
is not barred if it occurred within the statute of limitations.115 Therefore, if within the past six years the
agencies have substantially amended the plans in ways that are relevant to environmental concerns, or if
significant new information relevant to environmental concerns has come to light in that time, the claims
may not be barred by the statute of limitations.
One could argue that new information on climate change constitutes “significant new information
. . . relevant to environmental concerns,” since global warming was not a well-established scientific
theory when many of these statutes and regulations were created. However, climate change has been
well-documented for far more than the last six years. For instance, the Intergovernmental Panel on
Climate Change has been around for over twenty years, and has been releasing assessment reports for
almost as long.116
Another argument might be that, while information on climate change has been around for more
than six years, information on the link between agriculture and climate change has not been. But still, the
link between the two was not entirely known prior to 2004 (the statute of limitations cut off). For
instance, in 2003 a Swedish study determined that raising beef on grass, instead of feed, “reduced
greenhouse gas emissions by 40% and consumed 85% less energy.”117
The better argument for advocates is to identify which statutes have been amended within the past
six years, resetting the statute of limitations. For instance, the Richard B. Russell National School Lunch
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Act and the Child Nutrition Act of 1966 were amended on June 30, 2004,118 which would barely put it
within the statute of limitations. The vital question is whether such regulations have been substantially
amended in ways that are relevant to environmental concerns. In the case of the School Lunch and Child
Nutrition Acts, the amendments most likely could not be said to have been relevant to environmental
concerns. The primary changes of the 2004 amendments were procedural (for example, requiring local
educational agencies to have a telephone number that families may call for help with free or reduced
lunch verification).119 Since the amendments primarily dealt with verifying families receiving free or
reduced lunches, and not with the amount of context of aid given by the federal government, it would
likely not have retriggered the statute of limitations under 40 C.F.R. § 1502.9(c)(1).
On December 16, 2009, a bill was introduced to amend the School Lunch Act to improve meal
access to young children in child care.120 If the bill is passed, and if it significantly increases the amount
of federal food procurement the Department of Agriculture engages in, then perhaps it will restart the
statute of limitations in regards to the Richard B. Russell National School Lunch Act. In general, then,
plaintiffs can choose to either bring a NEPA claim under the Bureau of Prisons Acquisition Policy, or
monitor the Federal Register to see if any of the other statutes are significantly amended in a way that
might be said to be relevant to environmental concerns.
If the statute of limitations does not bar the plaintiffs, they must demonstrate that procurement
decisions constitute a major Federal action. Given the scale of government procurement, it is likely that
procurement would be considered a major Federal action (even if only the procurement actions of each
individual agency are reviewed).
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For the second NEPA prong, the plaintiffs must argue that the Federal action significantly
affected the quality of the human environment. Here, they could argue that the decisions significantly
affect the quality of the human environment by contributing to climate change.
Some courts have already tackled the question of whether an EIS can be required for actions that
will contribute to climate change, and increasingly, courts seem to be finding that it can. However,
because this case would be challenging federal agency actions, suit would likely be brought in the D.C.
Circuit; the D.C. Circuit has been less friendly towards cases in which climate change was the alleged
basis for a NEPA suit.
D.C. Circuit standing requirements were laid out in Florida Audubon Society v. Bentsen.121
Florida Audubon stated that, to have standing, plaintiffs must demonstrate: (1) a particularized injury not
shared by everyone else, and a geographical nexus between the challenged action and the plaintiff’s
injury; (2) that the injury results from an action affecting a “particularized environmental interest . . . that
will suffer demonstrably increased risk;”122 (3) the injury is traceable to the government action; and (4)
that it is “substantially probable” the action will cause the plaintiffs’ injury.123
It would be difficult for plaintiffs to demonstrate that they suffered a particularized injury as a
result of climate change, since climate change will affect all people. Although the Supreme Court did
grant standing on a climate change theory in Massachusetts v. EPA, the D.C. Circuit in Center for
Biological Diversity v. Department of Interior stated that Massachusetts v. EPA was a very narrow
holding: “Massachusetts stands only for the limited proposition that, where a harm is widely shared, a
sovereign, suing in its individual interest, has standing to sue where that sovereign’s individual interests
are harmed, wholly apart from the alleged general harm.”124 Still, the Court’s discussion of
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Massachusetts came in the context of its discussion of substantive, as opposed to procedural standing
based on climate change. It is possible that a procedural theory of climate change would come out
differently.
Biological Diversity did contain a procedural standing discussion; the Court also considered a
NEPA climate change claim.125 Plaintiffs argued that the Department of Interior’s approval of a program
to lease lands off the coast of Alaska for offshore oil and gas development failed to properly account for
climate change.126
Ultimately, the court dismissed the suit not because the plaintiffs had failed to demonstrate a
particularized harm, but because the case was not ripe. While the leasing had been approved, no leasing
had actually occurred when the suit had been brought, and thus was not at the “critical stage” where the
government action would adversely affect the environment.127 Plaintiffs have a good chance of
overcoming those ripeness concerns here. The government is already taking affirmative steps---buying
GHG-high goods---which could contribute to climate change. But even if the court did find the suit to be
ripe, it is unclear if it would find that the plaintiffs had standing.
The trend in other circuits is to give plaintiffs standing in cases such as this. The Ninth and Tenth
Circuits both reject the Florida Audubon standing inquiry. In Committee to Save the Rio Hondo v.
Lucero, the Tenth Circuit explicitly deviated from Florida Audubon, and stated that “[t]o establish
causation, a plaintiff need only show its increased risk is fairly traceable to the agency’s failure to comply
with the National Environmental Policy Act.”128 The Court also stated that the D.C. Circuit had
misconstrued the causation prong, and that a plaintiff need only show an increased risk of harm.129 The
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court also moved away from Florida Audubon’s immediacy requirements. Similarly, the Ninth Circuit
rejected Florida Audubon’s immediacy requirements in Citizen’s for a Better Forestry v. Department of
Agriculture.130
Perhaps the most helpful case for plaintiffs is Friends of the Earth v. Watson, in which plaintiffs
sued the Export-Import Bank of the United States and the Overseas Private Investment Corporation for
failing to prepare a NEPA before loaning foreign countries money for building projects that might
contribute to global warming.131 The plaintiffs were able to survive a standing challenge in summary
judgment on their climate change theory.132
Such decisions offer hope that courts will be increasingly willing to find a climate change injury
sufficient to survive standing challenges. However, until the D.C. Circuit picks up on the trend in the
Ninth and Tenth Circuits, plaintiffs are unlikely to survive a standing challenge on their NEPA claim.
Perhaps the simplest solution for plaintiffs is to encourage legislators to pass a bill requiring
agencies to consider the climate change implications when making food procurement decisions.
However, although this strategy would be much simpler than various litigation options, it is somewhat
unlikely to be successful. As we have seen, Congress has difficulty passing legislation regarding climate
change. Moreover, after the 2010 elections affect the balance of power in the House of Representatives
and the Senate, legislation will likely become even more difficult to pass.
In addition to the standard legislative challenges of climate change legislation, there are unique
challenges to passing the legislation in question. It might be politically unsavory to suggest that the
government consider anything other than food quality when making procurement decisions for
schoolchildren and soldiers. Although procurement decisions already consider other factors, such as cost
and small business status of venders, new legislation would still be open to political attack. That is
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probably less true for procurement decisions by the Department of Justice and the Federal Bureau of
Prisons, since prisoners groups are not a strong lobbying presence.
Quietly amending FAR might be the best bet, since the effects on procurement decisions in
schools and the military might be less apparent with a general statute. While FAR is an agency
document, Congress could still direct the General Services Administration to amend it.

IV. Policy Implications of Various Strategies133
Assuming that the strategies above would be successful, each strategy has different policy
benefits and drawbacks. Some of the policy implications are the same for all strategies. For instance,
none protect and assist lower-income segments of society, although none harm low-income citizens,
either.134 Similarly, none will enhance the competitiveness of U.S.-based industry, although again, none
should be detrimental to U.S. businesses’ competitiveness abroad.
The strategies vary most noticeably in the extent to which they inform the public about climate
change and procurement decisions, and in the tangible effects they have on the environment. A
discussion of each follows.
A. Challenging Current Use of FAR
If this strategy were successful, it would require the agency to change its procurement process,
and thus could have a tangible effect on the environment. Highly-publicized litigation could also be a
useful way to highlight to the public the environmental effects of certain food products.
B. Proposed Rulemaking
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The largest benefit of a proposed rulemaking strategy is that it would require an agency to make a
definitive change in its procurement strategies (at least ostensibly). It could also be a useful educational
tool for those making procurement decisions, but would likely be of more limited value as an educational
tool for the public.
C. NEPA Litigation
Perhaps the biggest benefit of NEPA litigation is that, if it is successful, it will force agencies to
consider the environmental impact of food procurement decisions. If you ask the average citizen the best
way to protect the environment, the likely answers would be “recycle,” “reduce electricity use,” and
“drive less.” The impact of food choices is overlooked, but hugely significant. Requiring NEPA analyses
could be a good way to bring the issue to the forefront of at least governmental actors’ minds.
In addition to its educational attributes, a required NEPA analysis might also have practical
benefits. Producing Environmental Impact Statements is a lengthy and expensive process, and if they
were required every time a large amount of meat was procured, the burden might be significant enough to
discourage agencies from buying items high in GHGs.
That benefit, however, is tied closely to the biggest drawback of NEPA litigation. NEPA does
not actually require agencies to take environmentally beneficial action based on the results of their
Environmental Impact Statements. The agencies’ obligation is satisfied once it produces the EIS, so it is
possible that the litigation will have no real impact on agencies’ procurement decisions. A strategy that
requires some positive agency action might be more beneficial.
D. Legislative Action
As with the most of the other strategies, this option should also change the procurement strategies
of federal agencies and result in reduced consumption of foods such as red meat that can be detrimental to
the environment. But the primary benefit of this approach is that, of all of these strategies, successful
legislative action would probably be the most useful for education the public on the effect various food
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products can have on the environment, and their role in climate change. Legislative action should
generate public debate, and would likely be reported in the news media, leading to free public awareness.
E. Policy Summary
The following chart shows where all of the potential strategies fall on a range of policy benefits.

Tangible Change
Rulemaking

Challenging current
use of FAR

Legislative action

NEPA challenge
No Education Benefits

Helps Educate Public

No Tangible Change

Conclusion
With climate change progressing quicker than ever, it is incumbent upon governments and
citizens to do as much as policy to mitigate that progression. Recently, a clear link has been shown
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between agricultural activities and climate change. Given that link, one way to help fight climate change
is to make food decisions based on each food item’s contribution to climate change. Given the immense
amount of procurement performed by the federal government, a federal food procurement strategy that
takes into account environmental factors such as climate change could be significant in abating climate
change. Potential plaintiffs have a variety of options for seeing this strategy come into existence. The
goal for potential plaintiffs is to balance the mix of policy goals with the feasibility that each strategy will
be achieved. The following table summarizes the two factors.
Strong Policy Benefits

Legislative action
Challenging current use
of FAR
Rulemaking
NEPA Challenge
Infeasible

Feasible

Weak Policy Benefits
Legislative action is considered one of the least likely strategies, given the current division of the
House and Senate and Congress’s seeming inability to put together environmental plans. The strength of
the agricultural lobby also makes this strategy less likely. Challenging the current use of FAR is also
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considered relatively unlikely, given the statute of limitations and standing challenges, and the fact that
the text of FAR is not blatantly inconsistent with its current use.
Rulemaking is considered slightly more likely, because a friendly agency may agree to the
suggested rules, but is still placed on the “infeasible” side because of the difficulty plaintiffs would have
challenging an agency’s decision not to act. Finally, a NEPA suit is considered most likely because the
procurement statutes may still be amended in a way that would restart the statute of limitations, and
because plaintiffs have been increasingly successful bringing climate change claims under NEPA.
Unfortunately, however, there seems to be an inverse correlation between how feasible a strategy
is, and what policy benefits would come from it. It is up to potential plaintiffs to weigh the costs of such
actions, and decide how their resources would be best allocated.
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Appendix
FIGURE 1: Role of Livestock in Carbon Dioxide, Methane, and Nitrous Oxide135
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FAO, Livestock’s Long Shadow, supra note 2, at tbl.3.12.
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FIGURE 2: Global Facts About Livestock136
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Id. at tlb.7.1.
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FIGURE 3: Estimated Distribution of Industrially Produced Pig Populations137

137

Id. at map 15. “The industrial [pig] populations result from the difference between the local total population and
the locally estimated land-based system held population.” Id.
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FIGURE 4: Estimated Distribution of Industrially Produced Poultry Populations138

138

Id. at map 14. “The industrial poultry populations result from the difference between the local total population
and the locally estimated land-based system held population.” Id.
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FIGURE 5: World GHG Emissions Flow Chart139
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WRI, Navigating the Numbers, supra note 5, at 4-5. For the source of the above figures, see Id. at app. 2.
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FIGURE 6: CO2 Produced by Food140
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Rosenthal, supra note 8, at A1 graphic.
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FIGURE 7: Relative Intensity of Food Products141

141

Weber & Matthews, supra note 11, at 3 fig.2 (“Comparison of normalization factors for total GHG of food.
From left to right: no normalization (t CO2e/hh-yr), by expenditure (g CO2/$1997), by energy content (g CO2e/kCal)
and by mass (kg CO2e/kg). All values are shown relative to the value of red meat (2500 kg CO2e/yr, 2.4 kg CO2e/$,
10.8 g CO2e/kCal, 22.1 kg CO2e/kg)”).
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